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The Right to Counsel  
(at trial) in Canada



Canadian Charter of  Rights and Freedoms

10.  Everyone has the right on arrest or 
detention 

  * * *  

(b)  to retain and instruct counsel 
without delay and to be informed of 
that right; and 

    * * * 



R. v. Prosper, [1994] 3 S.C.R. 236: 

• Although s. 10(b) includes the right to consult 
counsel on detention or arrest, and to be 
represented by counsel at trial, it does not include 
a right to state-funded counsel at either juncture.  

• The drafting history was decisive against 
interpreting the guarantee as reaching that far. 

• A proposal in early Charter drafts read as follows: 



10(d) if without sufficient means to pay for counsel and if the 
interests of justice so require, to be provided with counsel; 

• Clause was considered but not adopted by the 
Charter’s Framers.  

• Although Framers’ intent is given little interpretive 
weight in Canada, the fact that the Framers 
proposed, considered, and rejected language that 
would have required state-funding was essentially 
decisive against reading s. 10(b) in that way. 



• Despite absence of constitutional entitlement, legal 
aid programs exist in every Canadian province and 
territory. 

• Eligibility criteria usually include a combination of: 

➢ The potential loss of liberty and/or deportation; and 

➢ Financial need, individual must essentially be 
indigent. 

• Many defendants fall through the cracks, their income 
makes them too rich for legal aid but too poor to hire a 
lawyer.



11. Any person charged with an offence has the right 

    * * *  
(d)  to be presumed innocent until proven guilty 
according to law in a fair and public hearing by an 
independent and impartial tribunal; 

     * * * 

Relying on the right to a fair trial guaranteed by s. 11(d) 
of the Charter, the Court of Appeal for Ontario has 
recognized a narrow window for trial judges to intervene:



Where an applicant/defendant is able to establish,  on a 
balance of probabilities, that s/he: 

1) is ineligible for, or has been refused, Legal Aid and has 
exhausted all available appeals; 

2) is indigent and has no means to retain counsel; and 

3) representation by counsel is essential to a fair trial, in 
light of the seriousness of the charge and complexity of 
the trial; 

then …
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A trial judge is able to intervene, and order counsel to 
be paid for by the state, so that the defendant is able to 
obtain the fair trial to which s/he is entitled under the 
Charter.  

But: 
➢ Procedure is cumbersome and exceptional at pre-trial 

stage due to jurisdictional and substantive obstacles;  

➢ Governments across country often res i s t such 
applications; 

➢ If the matter is not considered sufficiently complex and/or 
serious, then case law suggests defendants should go it 
alone with the (limited) assistance of the trial judge. 



• See: 

➢ R. v. Rowbotham, [1988] O.J. No. 271 (C.A.) at ¶ 156;
➢ R. v. Tang, 2015 ONCA 470 at ¶ 9;
➢ R. v. Valenti, 2010 ONSC 2433 at ¶ 17;
➢ R. v. Tennina, 2010 ONSC 6246 at ¶ 204;
➢ R. v. Dunkers, 2010 BCCA 605 at ¶ 16;
➢ R. v. Rushlow, 2009 ONCA 461 at ¶ 19 to 20;
➢ R. v. Rain, 1998 ABCA 315 at ¶ 36 and 87;
➢ R. v. Tang, [2011] O.J. No. 6694 at ¶ 10, affirmed 2015 ONCA 

470;
➢ R. v. Williams, 2011 ONSC 7406;
➢ R. v. Rau, 2013 ONSC 5573;
➢ R. v. Mahadeo, [2014] O.J. No. 990 (S.C.J) at ¶18.
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• Where the applicant has satisfied the judge that 
representation is essential to a fair trial, the court may 
enter a stay of proceedings until the necessary 
funding is provided. 

• Which means that such orders cannot be flouted by 
a government’s refusal to pay. 

• See:  

➢ R. v. Rowbotham, supra, at p. 45; 

➢ R. v. Peterman, [2004] O.J. No 1758 (C.A.) at ¶ 2.1
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The Sixth Amendment

“In all criminal prosecutions the accused 
shall enjoy . . . the right have the Assistance 
of Counsel for  his defense.”



The long road to Gideon

• Powell v. Alabama (1932) (state capital cases) 
• Johnson  v. Zerbst (1938) (federal cases) 
• Betts v. Brady (1942) (special circumstances) 

The Black Dissent: 
“Denial to the poor of the  request for counsel has long been regarded as 
shocking to the ‘universal sense of justice.’”



Gideon (1963)

Black’s Opinion for a unanimous court: 
“Any person haled into court, who is too poor to hire a lawyer, cannot be 
assured a fair trial unless counsel is provided to him.  This seems to us to be 
an obvious truth … The right of one charged with crime to counsel may not 
be deemed fundamental and essential to fair trials in some countries, but is 
in ours.”



The Road from Gideon

• In Re Gault (1967) (juveniles) 
• Argersinger v. Hamlin (1972) (misdemeanors - jail) 
• Strickland v. Washington (1984) (effective assistance) 
• Padilla – Lafler – Frye (2010-12)  (effective assistance in plea process)



The Broken Promise

“Today, in criminal and juvenile proceedings in 
state courts, sometimes counsel is not provided at 
all, and it often is supplied in ways that make a 
mockery of the great promise of the Gideon 
decision and the Supreme Court’s soaring 
rhetoric.” 
Justice Denied: America’s Continuing Neglect of our Constitutional Right to 
Counsel 
Report of the National Right to Counsel Committee 2009



The Broken Promise

“America’s indigent defense systems exist 
in a state of crisis … it’s time to speak out – 
with one voice – to rally our peers and 
partners at every level of government and 
the private sector to this important 
cause.” 
Attorney General Eric Holder, Remarks at the Justice Department's 
50th Anniversary Celebration of the U.S. Supreme Court Decision in 
Gideon v. Wainwright, March 15, 2013



Gideon’s Flaw

A FUNDamental right 
An unFUNDed mandate



State Public Defender Systems

Figure: BJS Census of Public Defender Offices, 2007, Figure 1



Texas:  
254 Counties, 254 “Systems”



Frightening Facts

• 2.1 million in prison 
• 14 million arrests in the U.S. every year. 
• More than 19 million people in the U.S. 

with a felony conviction. 
• 10 million misdemeanors prosecuted 

each year in the lower criminal courts. 
• PLUS . . . 



National Inventory of Collateral Consequences of Convictions, http://
www.abacollateralconsequences.org/map/

ABA Inventory of Collateral Consequences – MORE THAN 50,000



The NACDL Collateral Damage Report



After the Criminal Case Ends: 
Collateral Consequences of a Criminal Conviction

•Employment 
• Professional and Occupational Licensing 

•Housing 
• Public and Private 

•Education 
•Immigration 
•Firearms Possession 
•Voting, Jury Service, and Public Office 
•Benefits 

• Veterans, Health Care, Pension, etc. 

•Parental Rights



Examples of Regulations occupations and professions

• Cemetery Sales Person 
• Barbers & Cosmetologists 
• Nail Technicians 
• Asbestos Workers 
• Landscape Architects 
• Plumber 
• Professional Boxer 
• Electrician 



No Lawyer – No Justice





I NEED A LAWYER!



Right to Counsel National Campaign



R2C Newsletter



DRAFT:  
The R2C Pledge: Safeguarding the Constitutional Right to Counsel in the 21st Century

The undersigned criminal justice stakeholders and policymakers support the 
following principles: 

1. Uphold the American Bar Association’s Ten Principles of a Public Defense 
Delivery System.  

2. Ensure that everyone accused of a crime has access to an effective 
attorney commencing with first appearance and thereafter. 

3. Advocate for the public defense system to have the training, leadership, 
funding, tools, and resources necessary to provide each and every 
accused person with an effective defense. 

4. Treat public defenders as equal partners in the criminal justice system. 
5. Guarantee the impartiality of the criminal justice system and that all 

accused persons are treated as innocent until proven guilty. 
6. All judges have a special responsibility to ensure that all accused persons 

receive effective and well-resourced defense services at all phases of the 
adjudicative process. 
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JUDGE'S ROLE IN ENSURING 
CONSTITUTIONAL RIGHT TO COUNSEL

RIGHT TO COUNSEL (R2C) 
NATIONAL CAMPAIGN



GOALS

Raise public awareness nationally of the importance of providing 
skilled public defense services to criminal defendants who cannot 
afford a lawyer.

Spearhead broad based initiatives by policy makers in multiple 
sectors, both within and outside of the criminal justice system to 
take appropriate action. 

Develop a strategic vision of the role of public defense that  policy 
makers and criminal justice leaders integrate in the operational 
conduct and planning of the functions of  their respective agencies.

R2C NATIONAL CAMPAIGN



MISSION
To inform and engage policymakers, criminal justice stakeholders 
and the community on the importance of meaningfully carrying out 
the Sixth Amendment Right to Counsel.   
  

COLLECTIVE VISION
A fair and equitable criminal justice system requires representation 
by skilled defense counsel with adequate resources at every stage 
of the criminal process.   

R2C NATIONAL CAMPAIGN



• Inaugural meeting (by invitation) was held on November 10, 2015

• Build a broad-based coalition of stakeholders to articulate the importance of the 
right to counsel to everyone (law enforcement, judges, court personnel, politicians, 
law makers, prosecutors, defense counsel, and community advocates)

• Support and promote consortium member activities to achieve the right to counsel

• Promote development of proposals for systemic changes in the delivery of public 
defense recognizing jurisdictional differences

• Promote support for implementing these changes

• Act as a resource to localities and other consortium members to promote and 
encourage policy proposals and implementation

R2C NATIONAL CAMPAIGN  
OUR WORK: BUILDING CAPACITY AND ADVOCATING FOR CHANGE



Belden Russonello Strategists
Research Objectives
• Update our understanding of perceptions of public defense system, public 

defenders, and importance of right to counsel
• Develop messages to build public support to improve public defense across 

all 50 states
Focus Groups 
• Six focus groups conducted in three cities, Houston, Columbus, and 

Richmond in April 2016
Opinion Polling Survey
• Informed by focus group results and reviewed by R2C communications 

team and R2C Market Research Steering Committee.
• Preliminary results to be released at the R2C Second Annual Meeting in 

October.

R2C NATIONAL CAMPAIGN  
MARKET RESEARCH



R2C NATIONAL CAMPAIGN  
MARKET RESEARCH

Focus group findings presented at the R2C Quarterly Webinar.  
To view the webinar, please visit: http://www.rtcnationalcampaign.org/
webinars/june2016

Focus group quotes examples:
• Anybody who has committed a crime, they have the right to an attorney, no 

matter who they are or whether they can afford it or not, even if you are of a 
different nationality … - White Republican woman, Houston

• Shoplifting is normally teenagers, they might be 16 or 17 or whatever, and like 
you said it’s on their record forever…We are trying to help them out at that 
point and not make a mistake. They’re young...We as a society don’t have to 
condemn it forever. And that’s what happens when you don’t have 
representation. - Latino, Houston 

• You know, any arrest, if someone doesn’t have representation, can screw their 
whole lives up. Even a minor crime. - White Democratic man, Richmond



• Join the R2C National Campaign online at 
www.rtcnationalcampaign.org
• R2C National Consortium Quarterly Webinars
• R2C National Consortium Newsletters

• As judicial leaders, you have the power to make a difference!

• Help us spread the word!

Judge’s Role in ensuring Right to Counsel
And R2C National Campaign

http://www.rtcnationalcampaign.org/
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