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The Model Code of  Judicial 
Conduct does not address the 
use of  electronic social media 
(“ESM”)

ABA Formal Opinion 462

States have issued judicial ethics 
advisory opinions

Ability of  judicial officers to use 
social media varies from state-
to-state & local vs. federal 



MCJC IMPLICATIONS
Canon 1

A judge shall uphold and promote the, independence, integrity, 
and impartiality of  the judiciary, and shall avoid impropriety 
and the appearance of  impropriety.

Potential Ethical Issues
 Undignified photographs or comments posted on the judge’s social page 

by the judge or someone else

 Ex parte communications with lawyers, litigants or parties

 Appearance of  relationships with those who come before the court

 Messages may be taken out of  context, misinterpreted or relayed 
incorrectly



MCJC IMPLICATIONS
Canon 2

A judge shall perform the duties of  judicial office impartially, 
competently, and diligently.
Potential Ethical Issues
 Need to disclose ESM connection with a party, witness, or lawyer
 Need for recusal due to ESM connection 
 Undignified/discourteous remarks posted by the judge on the judge’s page 

or on others’ pages
 Undignified/discourteous remarks posted by others on the judge’s page and 

not removed
 Inappropriate remarks about cases, litigants, or lawyers posted on pages of  

the judge’s assistant, clerk or other judicial employees or posted by those 
employees on others’ pages

 Comments or questions about a case posted on the judge’s page or directed 
to the judge; or posted on someone else’s site linked to the judge’s page

 Links to affected individuals or organizations appearing to indicate a bias by 
the judge



POLL QUESTION #1

Insert Poll Question #1



MCJC IMPLICATIONS
Canon 3

A judge shall conduct the judge’s personal and extrajudicial 
activities to minimize the risk of  conflict with the obligations 
of  judicial office.
Potential Ethical Issues

 Comments by a judge on an organization’s social network page, supporting 
the organization and endorsing it, when the page is used for fundraising

 Comments by the judge construed as legal advice 



MCJC IMPLICATIONS
Canon 4

A judge or candidate for judicial office shall not engage in 
political or campaign activity that is inconsistent with the 
independence, integrity, or impartiality of  the judiciary.
Potential Ethical Issues

 Appearing as a “friend” or “fan” on a candidate or political organization’s 
social network page

 A judge’s page listing a candidate as a “like” or “interest” of  the judge 

 Comments posted by the judge on a candidate or political organization’s 
social network page



MCJC IMPLICATIONS

MCJC does not address the use of  ESM, but two states have 
incorporated social media provisions into their code of  
conduct: 

West Virginia Supreme Court of  Appeals

 Comment 6 to Rule 3.1 

 The same Rules of  the Code Judicial Conduct  that govern a judicial 
officer’s ability to socialize and communicate in person, on paper, or 
over the telephone also apply to the internet and social networking 
sites like Facebook.



MCJC IMPLICATIONS

MCJC does not address the use of  ESM, but two states have 
incorporated social media provisions into their code of  
conduct: 

New Mexico Supreme Court 

 Preamble to the State’s Code of  Judicial Conduct

 Judges and judicial candidates are also encouraged to pay extra 
attention to issues surrounding emerging technology, including those 
regarding social media, and are urged to exercise extreme caution in 
its use so as not to violate the Code.



ABA FORMAL OPINION 462

 “When used with proper care, judges’ use of  ESM does not necessarily 
compromise their duties under the Model Code any more than use of  
traditional and less public forms of  social connection such as U.S. mail, 
telephone, email or texting.”

 Urges judges to use ESM with extreme caution

 Issued February 21, 2013 by the ABA 
Standing Committee on Ethics and 
Professional Responsibility

No clear answers but identifies 
issues and concerns under the Model 
Code of  Judicial Conduct and refers to 
various state opinions



ABA FORMAL OPINION 462

All of  a judge’s social contacts, including ESM, contacts governed by the 
requirement that judges must at all times act in a manner that promotes public 
confidence in the independence, integrity and impartiality of  the judiciary, and 
must avoid impropriety and the appearance of  impropriety

ABA warns of  the dangers inherent in ESM—retransmission by others 
without permission, wider dissemination, and an increased likelihood of  
comments being taken out of  context
Has the potential to compromise or appear to compromise the 

independence, integrity and impartiality of  the judge, as well as to 
undermine public confidence in the judiciary

Judge should refrain from using ESM in a way that may be interpreted as ex 
parte communications concerning pending or impending matters and avoid 
using any ESM site to obtain information regarding a matter before the judge



POLL QUESTION #2

Insert Poll Question #2



ETHICAL ADVISORY OPINIONS
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ETHICAL ADVISORY OPINIONS 
YES

Arizona 
California 
Kentucky 
Maryland 
Missouri 

New York 
North Carolina

Ohio
South Carolina 

Tennessee
Washington

Utah
U.S. Advisory Op. 112(2014)

ABA Formal Opinion 462



ETHICAL ADVISORY OPINIONS 
NO

Connecticut
Florida
Massachusetts
Oklahoma 



Examples of  State Advisory Opinions

ARIZONA (Arizona Supreme Court Judicial Ethics Advisory 
Committee)

 Advisory Opinion 14-01 (issued 11/23/2010): Some conclusions include…
 A judge may use LinkedIn but may not recommend a lawyer who regularly 

appears before the judge, nor use the judge’s title to recommend any other 
professional, but may recommend a former law clerk to prospective employer

 A judge may maintain a blog but must be careful to avoid statements that 
could be perceived as prejudiced or biased, and should assume that a 
statement made on social media will end up in public

 A judge on Facebook should avoid discussions about issues that may come 
before the court, including postings by others

 Judges are not required to automatically disqualify themselves from cases in 
which lawyer Facebook friends appear, but they should evaluate each situation 
individually, with recusal more likely when the lawyer is in the close friend 
category



Examples of  State Advisory Opinions

ARIZONA (Arizona Supreme Court Judicial Ethics Advisory 
Committee)

 Advisory Opinion 14-01 (issued 11/23/2010) (cont’d):
 If  Facebook friendships raise concern sufficient for disqualification, simply 

de-friending is not an adequate response
 Judges need to be aware of  the potential problems social media present with 

respect to ex parte communications and independent investigation of  facts
 Although a judge may “like” or “follow” an organization on Facebook, the 

judge will not have to consider whether to disqualify if  that organization 
appears as a litigant

 A judge may not be a social networking friend of  a candidate’s campaign 
Facebook page, nor “like” that page, because that would appear to be 
endorsing the candidate

 A judge may not be a friend of  the Facebook page of  local enforcement, nor 
“like” such a page, since those officers appear regularly before the judge



Examples of  State Advisory Opinions

FLORIDA (Supreme Court’s Judicial Ethics Advisory 
Committee)

 Opinion 2009-20 (issued 11/17/2009): A judge may not add as friends lawyers 
who appear before the judge, nor allow lawyers to add the judge as a friend.  The 
judge’s acceptance of  a lawyer as a friend would convey the impression or allow 
others to convey the impression, that a person is in a special position to influence 
the judge, even if  that is not true.

 Opinion 2010-06 (issued 3/26/2010): A judge may not friend a lawyer even if  
the judge places a disclaimer on the judge’s Facebook page stating (1) that the judge 
will accept as a friend anyone that the judge recognizes or who shares a number of  
common friends; (2) the term “friend” does not mean a close relationship; and (3) 
no one listed as a friend is in a position to influence the judge



Examples of  State Advisory Opinions

FLORIDA (Supreme Court’s Judicial Ethics Advisory 
Committee)

 Opinion 2010-06 (issued 3/26/2010) (con’t): A judge who is a member of a
voluntary bar association which uses Facebook may use that page to communicate
with other members, including lawyers, about the organization and about non-legal
matters, and does not have to de-friend lawyer members who appear before the
judge
 the organization and not the judge controls the Facebook page

 Opinion 2012-12 (issued 5/9/2012): Not friending lawyers on Facebook applies
to other social media sites as well, including LinkedIn
 A judge who is a member of LinkedIn may not add lawyers who appear

before the judge as “connections,” to do so creates the impression that the
lawyer is in a special position to influence the judge



Example from the United Kingdom

Judiciary of  England and Wales – Guide to Judicial Conduct

 Section 8.11 Social Networking and Blogging

 8.11.1: “Whilst the use of social networking is a matter of personal choice, judges’
attention is drawn to the following guidance that the Judicial Technology
Committee has issued on the security aspects of this medium.”
 Be wary of publishing more personal information than is necessary. In

particular phone numbers, dates of birth and addresses are key pieces of
information for security fraudsters.

 Posting some information could put your personal safety at risk. For example,
your address, details of holiday plans and information about your family could
be used for criminal purposes. Photographs could enable home addresses or
car numbers to be identified.

 Check your privacy settings. You can restrict access to your profile to ensure
your information is kept to a restricted group.



Example from the United Kingdom

Judiciary of  England and Wales – Guide to Judicial Conduct

 Check the terms and conditions of any sites you sign up to ensure you are
aware of who owns data posted on the site and what the owners of the site
can do with your data.

 8.11.3: For blogging, guidance issued on 8/8/12 by Senior Presiding Judge and
Senior President of Tribunals
 Blogging by members of the judiciary is not prohibited, judicial office-holders

who blog (or who post comments on other people’s blogs) must not identify
themselves as members of the judiciary

 Judicial office-holders must also avoid expressing opinions which, were it to
become known that they hold judicial office, could damage public confidence
in their own impartiality or in the judiciary in general

 Applies to blogs which purport to be anonymous
 Failure to adhere to the guidance could ultimately result in disciplinary action



Example from Australia

Federal Court of  Australia – Guidelines for Judges about using 
social media

 Guiding Principle : “A judge may use electronic social media, but in doing so he or
she should have regard to the guiding principles of impartiality, judicial
independence, and integrity and personal behaviour set out in the Council of Chief
Justices’ Guide to Judicial Conduct. Any conduct by a judge that would undermine
these principles or create a perception of impropriety or bias should be avoided.”

 Social media security settings must be changed to ensure a higher level of  
security

 Judges must assume that comments posted to a social media site will not 
remain within the circle of  the judge’s connections



Example from Australia

Federal Court of  Australia – Guidelines for Judges about using social 
media

 If  a judge has a social media connection with a lawyer or party who is either 
appearing or will soon appear before the judge, the judge should consider whether 
the connection should be disclosed either prior to or at commencement of  the 
matter

 Comments, images, or profile information might prove embarrassing, both 
personally and to the Court, if  publicly revealed



POLL QUESTION #3

Insert Poll Question #3



 “Friend” is term of  art

 Judge may be member of  social networking site

 Nature of  social networking page

 Number of  friends

 Judge’s practice in deciding whom to “friend”

Summary of  Opinions
Yes!



 Whether on-line connections rise to close social relationship

 *Disclose *Recuse* Disqualify*

Summary of  Opinions
Yes!

Judge may “friend” 
lawyers “who may 
appear” before the judge

How regularly attorney 
appears before judge?



 Judge may NOT “friend” lawyers who have case pending 
before the judge.  Must “unfriend” and disclose

 Employ appropriate level of  prudence, discretion & 
decorum

 Stay abreast of  new features

 Monitor

Summary of  Opinions
Yes!



 Code does not prohibit participation in 
Facebook and other such social media

 Judge must not “friend” attorneys, law 
enforcement officials, social workers, or 
persons who appear frequently in court in 
adversarial role

 Judge must avoid contacts that erode 
confidence in judicial independence, must 
maintain dignity

Summary of  Opinions
No!



Summary of  Opinions
No!

May have page but not identify self  
as a judge

No “friending” attorneys, even with 
disclaimer

Bright line “fraught with peril”

No “tweeting”

Conveys impression that lawyer is in 
position to influence judge




