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WHERE ARE WE COMING FROM...
...and how do we get there from here?

Peter N. Bourque
Ontario Court of Justice
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Where the New Technologies Will 
Impact Upon the Judicial Function

THE PARTIES – GETTING THEM THERE!

Civil Litigation 

 Pleadings

 Discovery(Depositions)

 Interlocutory Motions

 Pre-Trials (Mediations)

 The Assizes (The List)

 The Adjournment (Continuation)

Criminal Proceedings  

 The Indictment or Information

 In Custody – Out of Custody

 Disclosure of the Prosecution Case

 Charter Applications (Motions to Suppress)
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Criminal Litigation must come to an end

R. v. Jordan (2016 S.C.C. 27) 
 At the heart of this new framework is a presumptive ceiling beyond which 

delay - from the charge to the actual or anticipated end of trial - is 
presumed to be unreasonable, unless exceptional circumstances justify it. 

 The presumptive ceiling is 18 months for cases tried in the Provincial 
Court, and 30 months for cases in the Superior Court.

Jarndyce v. Jarndyce  
The never ending civil litigation
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The Courtroom 
What does it look like?

The Imposing Façade
The Paneled Room

~ All in our Places ~

Lines of authority and the
positioning of Judge, Jury,
Counsel, Parties and Public
are all laid out and
predictable.

This may not be the future,
as technology puts us all in
different places.
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Then, there’s the Law...

From the first reports by lawyers in the courts of England, to the sophisticated
Law Reports of today, the written compendium of the law has given way to:

 The searchable data base;

 The “pushed” Text, E-Mail, Intra-net;

 The web page;

 The New York Times etc…

When it comes to the law, it doesn’t matter 
how you do it, you just have to get it right!

• The sheer volume of legal 
material is increasing almost 
exponentially.

• The specialist Judge has a 
fighting chance to stay current

• The generalist, will always 
feel overwhelmed 
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Where the rubber always hits the road
The Evidence

Witnesses: Where are they? (Probably not 
in your courtroom)

The documents:  In the Dickensian age 
and the digital age

The Audio/Video – What happens when a 
picture isn’t worth a thousand words? 
And…has the picture been altered?

 Translation: An old problem

http://www.washingtonpost.com/can-you-tell-fake-news-when-you-see-it/54143932-
efb7-46de-af6b-f92108a329dc_quiz.html

The Expert Evidence: From Simple 
Forensics to Predictive Algorithms

 1911 - Fingerprints are first accepted by U.S. courts as a
reliable means of Identification.

 Dec. 21, 1911, The Illinois State Supreme Court upheld the
admissibility of fingerprint evidence concluding that
fingerprints are a reliable form of identification.

 Thomas Jennings was the first person to be convicted of
murder in the United States based on fingerprint evidence.

 Jennings appealed his conviction to the Illinois Supreme Court
on the basis of a questionable new scientific technique. The
Illinois Supreme Court cited the historical research and use of
fingerprints as a means of reliable identification in upholding
the conviction, and thus establishing the use of fingerprints as
a reliable means of identification.

 Jennings was executed in 1912.
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DNA
• In 2002, DNA testing was used to exonerate Douglas Echols , a man who 

was wrongfully convicted in a 1986 rape case.  Douglas Echols was the 
114th person to be exonerated through post-conviction DNA testing.

• In 1994, (RCMP) detectives successfully tested hairs from a cat known as 
“Snowball”, and used the test to link a man to the murder of his wife, thus 
marking for the first time in forensic history the use of non-human animal 
DNA to identify a criminal.

Beware the latest expert!
• By 2005, the existence of serious and disturbing errors in several criminal 

investigation into suspicious deaths involving children had been confirmed. While 
there appeared to be significant problems in the entire system, the majority of cases 
being re-investigated involved those for which Charles Smith, of the Hospital for 
Sick Children in Toronto, had provided his expert opinion.

• In response to a shockingly large number of wrongful convictions (for murder, 
sexual assault, and infanticide,  to name but a few), the provincial government 
directed that an inquiry be held to determine the state of the Forensic 
Pathology system in Ontario. The goal of this inquiry was to come up with 
suggestions to improve the system, which the province was capable of 
implementing, in order to ensure that these errors would not be repeated.
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Beware the latest expert!
Inquiry

• The report was released on October 1, 2008. Goudge found that Smith had "actively 
misled" superiors and made "false and misleading" statements in court.

• In his report, among the host of problems he addressed, he took issue with:
(a) The qualifications of practitioners in the field of Pediatric Forensic 

Pathology – specifically the problems with a lack of a formal certification 
program in Pediatric Forensic Pathology;

(b) Training of practitioners that failed to place a heavy emphasis on the 
forensic aspects of pediatric forensic pathology;

(c) A lack of knowledge of the legal system on the part of those conducting 
autopsies as part of criminal investigations and, as a result, a fundamental 
lack of appreciation of the proper role the Forensic Pathologist plays in the 
criminal justice system; and,

(d) An improper system of checks-and-balances leading to a total lack of 
oversight into the work of those who make the determinations that often 
lead to serious criminal convictions.

Predictive Analytics

• Predictive analytics encompasses a variety of statistical techniques from 
predictive modeling, machine learning, and data mining that analyze 
current and historical facts to make predictions about future or otherwise 
unknown events

• Predictive analytics is used in actuarial science, marketing, financial 
services, insurance, telecommunications, retail, travel, mobility, healthcare, 
child protection, pharmaceuticals, capacity planning and other fields.

• One of the best-known applications is credit scoring which is used 
throughout financial services. Scoring models process a customer's credit 
history, loan application, customer data, etc., in order to rank-order 
individuals by their likelihood of making future credit payments on time.
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Nortel Networks Corporation 

LAW TIMES (April 28, 2014)

 Complex and unique logistics for the joint proceedings in the Nortel 
Networks Corp. bankruptcy case are in the works as the Ontario 
Superior Court gets set to hold its first simultaneous trial with a U.S. 
counterpart.

“It’s never been done before,”

“You can develop all the protocol in the world but now you got to get in the 
trenches and really see how this works.

Meanwhile, counsel will be able to speak to their colleges across the border via 
a private chat during the proceedings and Superior Court Justice Frank 
Newbould, the new judge on the case, will be chatting online with his 
American counterpart during the trial as well, says Neeson.

Nortel Networks Corporation
Law Times

LAW TIMES (April 28, 2014)

 Last year, Delaware bankruptcy Judge Kevin Gross and 
Ontario Superior Court Justice Geoffrey Morawetz, 
agreed a simultaneous proceeding would be the best way to 
arrive at a decision on how to divide the dwindling cash 
reserves from the liquidation of Nortel, despite concerns 
from some quarters that a two-way proceeding might be 
chaotic.
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Nortel Networks Corporation (Re),
2015 ONSC 2987 (CanLII)

Prologue
[1] Until January 14, 2009, Nortel Networks Corporation (“NNC”) was a publicly-traded Canadian 
company and the direct or indirect parent of more than 130 subsidiaries located in more than 100 
countries, collectively known as the “Nortel Group” or “Nortel”. It operated a global networking solutions 
and telecommunications business.

[2] On January 14, 2009 most of the Nortel entities filed for bankruptcy protection. In Canada, the 
Canadian incorporated entities (the “Canadian Debtors”) filed under the Companies Creditors 
Arrangement Act (“CCAA”). In the United States, most of the U.S. incorporated entities (the “U.S. 
Debtors”) filed under chapter 11 of the U.S. Bankruptcy Code. In England, most of the entities 
incorporated in Europe, the Middle East and Africa (the “EMEA Debtors”) were granted administration 
orders under the UK Insolvency Act, 1986.

[3] The initial intent of Nortel was to downsize and carry on those portions of its telecommunications 
business that it thought could be profitable. However that plan quickly evaporated and in June, 2009 
Nortel decided to liquidate its assets. It sold its business lines for approximately $3.285[2] billion of 
which approximately $2.85 billion is now available to be allocated. It then sold its residual intellectual 
property for $4.5 billion. These amounts totalling $7.3 billion are held in escrow (the “lockbox funds”). At 
issue in these proceedings is how to allocate the $7.3 billion among the Canadian Debtors, the U.S. 
Debtors and the EMEA Debtors.

Justice Frank Newbould
Superior Court of Ontario May 12, 2015

Nortel Networks Corporation (Re),
2015 ONSC 2987 (CanLII)

[4]    The trial in this case was unique. It was a joint trial of the Ontario Superior Court of Justice (Commercial 
List) and the U.S. Bankruptcy Court for the District of Delaware.  It arose from the arrangements made by the 
parties as part of the process of selling assets, and from a Cross-border Insolvency Protocol (the “Protocol”).  
In short:

(i) The parties agreed in an Interim Funding and Settlement Agreement before any of the Nortel assets 
were sold to put the proceeds of sale into escrow and then attempt to agree on a protocol for 
resolving how the proceeds were to be allocated. If no agreement was reached, the issues were to be 
tried by the Ontario and U.S. Courts pursuant to the Protocol.

(ii) The parties could not agree on the allocation, nor could they agree on a protocol process. By orders 
of the Ontario and U.S. Courts, the allocation was directed to be determined in a joint trial pursuant 
to the Protocol. The EMEA Debtors were held to have attorned to the jurisdiction of these courts in 
the escrow agreements made with respect to the proceeds of the several sales that had occurred.[4]
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Nortel Networks Corporation (Re),
2015 ONSC 2987 (CanLII)

[5] The Protocol was approved early in the CCAA and chapter 15 proceedings by orders the Ontario and 
U.S. Courts.[5] This type of protocol has become standard in the last number of years to govern the 
administration of cross-border insolvency proceedings. The Protocol included it its purposes:

Accordingly, this protocol has been developed to promote the following mutually desirable goals and 
objectives in the Insolvency Proceedings:

(a) harmonize and coordinate activities in the Insolvency Proceedings before the Courts;

(b) promote the orderly and efficient administration of the Insolvency Proceedings to, among other 
things, maximize the efficiency of the Insolvency Proceedings, reduce the costs associated therewith and 
avoid duplication of effort;

(c) honor the independence and integrity of the Courts and other courts and tribunals of the 
United States and Canada, respectively;

(d) promote international cooperation and respect for comity among the Courts, the Debtors, the 
Creditors Committee, the Estate Representatives (which include the Chapter 11 Representatives and the 
Canadian Representatives as such terms are defined below) and other creditors and interested parties in 
the Insolvency Proceedings;

(e) facilitate the fair, open and efficient administration of the Insolvency Proceedings for the benefit 
of all of the Debtors’ creditors and other interested parties, wherever located; and

(f) implement a framework of general principles to address basic administrative issues arising out of 
the cross-border nature of the Insolvency Proceedings.

Nortel Networks Corporation (Re),
2015 ONSC 2987 (CanLII)

[6] The Protocol contained a number of provisions regarding the independence of the 
Canadian and U.S. Courts and the exclusive jurisdiction of each Court in the determination of 
matters arising in the Canadian and U.S. proceedings respectively. Included in the Protocol were 
the following provisions:

7. The approval and implementation of this Protocol shall not divest nor diminish the 
U.S. Court’s and the Canadian Court’s respective independent jurisdiction over the subject 
matter of the U.S. Proceedings and the Canadian Proceedings, respectively…

8. The U.S. Court shall have sole and exclusive jurisdiction and power over the conduct 
of the U.S. Proceedings and the hearing and determination of matters arising in the U.S. 
Proceedings. The Canadian Court shall have sole and exclusive jurisdiction and power over 
the conduct of the Canadian Proceedings and the hearing and determination of matters 
arising in the Canadian Proceedings.
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Nortel Networks Corporation (Re),
2015 ONSC 2987 (CanLII)

[7] The Protocol provided in paragraph 12 for the harmonization and co-ordination of the administration of the two 
proceedings in Canada, including the holding of joint hearings of the two Courts and providing for discussions between 
the two judges. Included were the following:

12. To harmonize and coordinate the administration of the Insolvency Proceedings, the U.S. Court and the 
Canadian Court each may coordinate activities and consider whether it is appropriate to defer to the judgment 
of the other Court. In furtherance of the foregoing:
(a) The U.S. Court and the Canadian Court may communicate with one another, with or without  counsel 
present, with respect to any procedural matter relating to the Insolvency Proceedings.
…
(d) The U.S. Court and the Canadian Court may conduct joint hearings (each a “Joint Hearing”) with 
respect to any cross-border matter or the interpretation or implementation of this Protocol where both the U.S. 
Court and the Canadian Court consider such a Joint Hearing to be necessary or advisable, or as otherwise 
provided herein, to, among other things, facilitate or coordinate proper and efficient conduct of the Insolvency 
Proceedings or the resolution of any particular issue in the Insolvency Proceedings. With respect to any Joint 
Hearing, unless otherwise ordered, the following procedures will be followed:

(vi) The Judge of the U.S. Court and the Justice of the Canadian Court, shall be entitled to communicate 
with each other during or after any joint hearing, with or without counsel present, for the purposes of (1) 
determining whether consistent rulings can be made by both Courts; (2) coordinating the terms upon of the 
Courts’ respective rulings; and (3) addressing any other procedural or administrative matters.

Nortel Networks Corporation (Re),
2015 ONSC 2987 (CanLII)

[8] A joint hearing was held for this allocation dispute. The court rooms in Toronto and Wilmington were 
set up electronically so that lawyers and witnesses could and did appear in either courtroom and communicate 
with a lawyer, witness or the judge in the other courtroom through state of the art telecommunications services.

[9] After the evidence was heard, written closing and reply briefs were filed by the parties and oral 
argument was made. It was agreed that at the conclusion of the case that each Court would release its decision 
at the same time. This judgment is being released at the same time as the opinion of Judge Gross in 
Wilmington.

[10] Judge Gross in Wilmington and I have communicated with each other in accordance with the Protocol 
with a view to determining whether consistent rulings can be made by both Courts. We have come to the 
conclusion that a consistent ruling can and should be made by both Courts. We have come to this conclusion in 
the exercise of our independent and exclusive jurisdiction in each of our jurisdictions. These insolvency 
proceedings have now lasted over six years at unimaginable expense and they should if at all possible come to 
a final resolution. It is in all of the parties’ interests for that to occur. Consistent decisions that we both agree 
with will facilitate such a resolution.



9/11/2017

13

 The decision follows 21 days of trial held jointly with the Ontario Court; 

 The Court expresses its profound appreciation and respect for Justice Geoffrey 
Morawetz and Justice Frank J.C. Newbould who were able and congenial 
colleagues in this endeavor. Justice is alive and well in Canada;

 The Court’s authority to decide the allocation issues is discussed in In re Nortel 
Networks, Inc., 737 F.3d 265 (3d Cir. 2013). There, the Third Circuit Court of 
Appeals affirmed the Court’s ruling that arbitration was not compulsory. Case 09-
10138-KG Doc 15544 Filed 05/12/15 Page 5 of 130 2 Superior Court of Justice, 
Commercial List (Honourable Frank J.C. Newbould, presiding) (the “Canadian 
Court”). 

Nortel Networks Corporation (Re),

Judge Kevin Gross
United States Bankruptcy Court
District of Delaware May 12, 2015

Nortel Networks Corporation (Re),

 At the trial, held simultaneously in two cross-border courtrooms linked by 
remarkable and effective technology, the Court and the Canadian Court heard 
the testimony of many witnesses and admitted into evidence over 2,000 exhibits 
and designations from numerous depositions. 

 Thereafter, the parties submitted post-trial briefs and proposed findings of fact 
and conclusions of law exceeding 1,000 pages. The parties also presented two 
days of closing arguments to the U.S. Court and the Canadian Court. It is from 
this massive and complex record that the Court and the Canadian Court must 
formulate their decisions. 
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Conclusions

• The “Core” functions of the trial court will be slow to evolve;

• The pressures put upon courts to dealing timely justice with even more 
complex cases will only continue;

• There are a host of tools, now in existence (and soon to come into 
existence) which can be used to procedurally streamline the trial process;

• New evidentiary tools and methods are coming at us every day and must be 
treated with great care.

THE PRESENT
COURTS IN THE DIGITAL AGE

Veronica Galvan
King County Superior Court
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There’s An App For That!

The Challenge – Finding Legal Help

The Solution

29

The Challenge – Jumping through Court Hurdles

The Solution

30
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DIGITAL PRESENCE

The Internet has changed the 
world – judges should keep up!

32
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There is No Anonymity

Social Media

33
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Social Media and The Court
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TECHNOLOGY AND ITS IMPACT 
ON THE JUSTICE SYSTEM 

THE NEAR FUTURE 

Gary Byers
Maumee Municipal Court, Ohio
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Technology is 
changing all 

aspects of our 
professional and 
personal lives!

How we deal with the 
change as well as the 

rate of change will 
consume much of our 

lives in the next 10 
years.

The problem is that we have become 
accustomed to linear change, but 

technology is progressing at an 
exponential rate

The result is disruption in our lives and in our profession 
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The long bow was 
invented in the 12th 
century bow did not 
come into accepted 
use until the 13th 

century.

At a slower pace we 
had nearly a century 
to accept and become 

accustomed to new 
innovations.

We, unfortunately have a fraction of that time to 
become accustomed to and incorporate new 

innovations.

Chess board example
(By some estimates we entered the second half of the chess board in 2013.)
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Accelerating change creates 
disruption and anxiety 

across our entire society.

Imagine a drag race where the 
car continues to accelerate 

Eventually we will become accustomed to accelerating 
change, but until we do it will be pervasively disruptive.



9/11/2017

23

Can we 
simply hide 

?

Not if we intend to 
function on ant 

meaningful level.

What are some tangible 
examples of what change 

might look like?
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Every years approximately 40,000 
people die in vehicle accidents 

Driverless cars

That may change 
dramatically over 
the next ten years.
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Flat screen TV
In ten years they have become ubiquitous.

Drunk Driving Law will 
Have to change
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 Traffic court caseloads 
will drop dramatically 
and many courts and 
cities that rely on 
revenue from traffic 
fines will need to 
rethink funding 
sources.

Changes has effected the way we 
communicate as a professionals.

Not all change has been for the better.
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New technologies will also mean new 
forms of crime to which courts will 

need to adapt.

Even in my adult life change has 
been dramatic.
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New models of learning will need to be explored. 
Continuing education will necessarily have to include 

mandatory technology education.

The physics of the 
Future 

Thank you for being 
Late
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If we never make time to reflect on where these 
changes are bringing us, we will continually feel 

anxious and disrupted.

Artificial Intelligence and 
legal research

 Artificial intelligence will be able to provide much research 
now done by associates and court clerks.

 Example is ROSS which is now limited to primarily patent 
law issues.

 What will be left for lawyers and judges?
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Does the future hold isolation 
for judges and lawyers?

Because of what Doctor Kaku refers to as 
the Caveman effect,

Probably not.

But in the future we will have to deal with non lawyers 
who have access to legal research but lack the ability to 

place any meaningful context upon it.
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Personal information is being collected at an ever 
expanding rate. Now it can be analyzed by corporations 
for hidden patterns. Law enforcement will soon be using 
big data to find criminal patterns never befor available. 
Courts will need to decide what limitations are placed 

upon this data by the Fourth Amendment.
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Law Libraries will also need to change to 
more effectively serve the legal 

community 

 Funding models in 
many communities are 
creating windfalls for 
law libraries that no 
longer make sense.

New models will need to be developed to give 
more people access to our justice system
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 Some simple procedures 
will be handled by 
artificial intelligence 
rather than lawyers.

 House closings example.

Large law firms that are top heavy an inflexible will go out of 
business.

Smaller firms will be able to do the same work for less money.
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Alternative 
dispute resolution 
will carry an ever 
greater burden

Technologies will 
develop to the 
point that they 

effectively 
disappear and are 
folded seamlessly 

into our daily lives.



9/11/2017

35

Robert J. Torres
Supreme Court of Guam

• Impact and properties of digital technologies 

• Information expectations of Digital Natives and challenges 
courts face 

• Litigation Practice 2023  Scenario

• Scanning the Future

• Novel Legal Issues  
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CHILDREN OF THE NEW PARADIGM
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• Persistence

• Continuing disruptive change

• Dynamic information

• Delinearisation of information

• Dissociative enablement

• Permissionless innovation

• Availability

• Participation

• Searchability

• Retrievability
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The information expectations of Digital Natives 
have been shaped and moulded by these 
qualities. 

Their uses and expectations of what happens in the 
on-line world are quite different to those of their 
parents (digital immigrants) or those of their 
grandparent’s generation (digital aliens).
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A SPECULATION

• Adelaide, Zoe and Olivia were law students at Auckland Law School.
• They are Digital Natives.
• They are highly accomplished students.
• They also made a video of a Law School Revue item.
• They put it up on YouTube  - https://www.youtube.com/watch?v=tC1XtnLRLPM and Vimeo 

http://vimeo.com/73587193
• It went viral – 2 million hits in 5 days.
• They are the lawyers of 2023.
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• Last time he appeared in a Court 
building was when he was 
admitted to the Bar

• Court buildings aren’t being 
built any more

• Court appearances are all done 
by video-link – that’s about to 
change

• James is part of a generation of attorneys that has never
litigated in a courtroom. He doesn't need to waste time
travelling to and from court and often (sneakily) only dresses
up his top half.

• He wears athletic gear and slippers.

• Skype is yesterday’s communications system.

• But Holog means he will have to start dressing up.
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• James works in a traditional Law 
Office which prefers personal 
presence to remote participation or 
teleworking. 

• He  has decided to hand in his 
resignation and accepted f a 
litigation position with a “virtual 
practice” that has no office other 
than an administrative centre.

• He prefers the flexibility of 
teleworking. 

• James’ job interview was via Holog. 

• He can attend to “file work” at 
times to suit. 

• Any time constraints are imposed 
by Court appearances which run on 
an appointment basis or when he 
wishes to Holog with a client.
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• No longer will the participants 
gather in one building. 

• Holog makes virtual “presence” 
the way of trials and hearings. 

• Jurors gather in a virtual space, 
log in with a unique ID assigned 
to them at the beginning of the 
trial. They will not gather 
together. They will deliberate 
on-line. 

• The lawyers will conduct the 
case from their offices. Their 
clients will be virtually present. 

• Those in custody will access the 
hearing from a suite in the prison. 

• Civil hearings will be 
conducted in the same way. 
Evidence will be in digital 
form.

• If there is a requirement for a 
physical item to be produced 
3D printers will “re-create” 
the object.
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• The “Admissibility of Information Act 2022” has finally removed the
word “evidence” from the legal lexicon - recognises the nature of
digital information and its qualities.

• CCTV cameras, Google Glasses, HoloLens and similar recording
devices mean that apart from a few blind spots most of the day to day
(and night) activities of citizens are recorded.

• The notoriously unreliable method of the oral recounting of events by
an eye-witness is replaced by large scale data aggregation of
information from a number of sources that are made available to the
virtual hearing.

• Witnesses will be a conduit for the production of information or
commentary on events that are the subject of data.

• “Evidence will be provided by 
way of a mash-up of various real 
time collections obtained via 
Google  implants”

Rick Shera 
@lawgeeknz
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• Chambers are located at home or at a small office. The facilities –
primarily providing the technology – are provided by the 
Government. 

• Universal fibre and broadband mean that the old problems of lag and 
jumpy images are a thing of the past. 

• The Judge has to dress up even less than Anne. The gown conceals his 
T-shirt and shorts. 
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• Clerks work collaboratively using Cloud based utilities and a secure 
Cloud presence for the work they do for their Judge. 

• Most of them are involved in post-grad work at on-line Universities as 
well as clerking for their Judge. 

• Occasionally they will gather via Holog and once a year they all 
physically congregate at a restaurant for a celebratory dinner and then 
to an Indians game .

• It is rumoured that Judges Gene Lucci and Mike Cicconetti will still
take their clerks for a summer weekend in PUT –in –BAY .
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• The “Susskind Model” of analysing and
decomposing legal work into component parts
means that most citizens are able to attend to
most simple legal tasks themselves.

• On-line standardised documentation that
citizens can complete and file either from
their own information systems or from a
kiosk or cubicle legal service realises the
dream of the paperless court.
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• Wearable or direct retinal receptors (Google Glass or Microsoft 
HoloLens) will be everywhere 
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• fMRI

• fNIRS

• Guilt or Innocence/sentencing  

• Right to privacy/privilege 

• Brain scans an improvement over eyewitness 
testimony ? 

• “Don't blame me, blame my brain."
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Brains on Trial 
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• Universal Translators

• Richer web material including 3D or 
4D  environments

• Holographic Presentations 

• Virtual Lawyers 

• HEARSAY

• INFIDELITY AND ADULTERY

• PRIVACY 

• CIVIL RIGHTS
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Oliver Wendell Holmes


